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The Tax Reform Act of 1986, Pub. L. 99-514, sec.
1511(a), 100 Stat. 2744, nodified sec. 6621, I.RC, to
increase the interest required to be paid by taxpayers
to the Governnment on underpaynents to a higher rate
than the Governnment was required to pay taxpayers on
overpaynments. This resulted in taxpayers’ having to
pay interest to the Governnment even when underpaynents
were of fset by overpaynents; i.e., when no tax was due.

In 1998 Congress enacted sec. 6621(d), I.R C., and
an uncodi fied special rule set forth in the Internal
Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3301(c)(2), 112 Stat. 741, as
anmended by the Omi bus Consol i dated and Energency
Suppl enental Appropriations Act, 1999, Pub. L. 105-277,
div. J, sec. 4002(d), 112 Stat. 2681-906 (1998), to
elimnate the interest rate differential on overl apping
periods of interest on overpaynents and under paynents.
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Ps seek relief frominterest rate differentials
due on underpaynents for 1975 through 1978 and
equi val ent overpaynents for 1979 and 1980. Respondent
di sputes the jurisdiction of the Court to nmake the
determ nation and the applicability of interest netting
to the facts of these cases.

Hel d: Pursuant to sec. 7481(c), I.RC., this
Court has jurisdiction to determ ne interest netting
pursuant to sec. 6621(d), I.R C., and the uncodified

speci al rule.

Hel d, further: Sec. 6621(d), |I.R C., and the
uncodi fied special rule apply to 1979 and 1980, and
petitioners are entitled to elimnate the interest rate
differentials for the overlap periods in the anpunts
stipulated by the parties.

Kevin L. Kenworthy and Alan |I. Horowitz, for

petitioners.

R Scott Shieldes, for respondent.

OPI NI ON

HAI NES, Judge: These consolidated cases are before the
Court on respondent’s notion to dismss for |ack of
jurisdiction, petitioners’ notion for partial sunmary
j udgnent under sections 7481(c) and 6621(d) seeking a net
interest rate of zero on equival ent under paynents and
over paynments in Federal incone taxes for overl apping periods

preceding July 22, 1998, and respondent’s cross-notion for
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partial summary judgnent in opposition to petitioners’
notion.?

The issues presented are: (1) Wiether this Court has
jurisdiction under section 7481(c) to resolve petitioners’
section 6621(d) interest-netting claim and (2) whether,
pursuant to section 6621(d) and an uncodified special rule
set forth in the Internal Revenue Service Restructuring and
Ref orm Act of 1998 (RRA 1998), Pub. L. 105-206, sec.
3301(c)(2), 112 Stat. 741, as anended by the Omi bus
Consol i dat ed and Energency Suppl enental Appropriations Act,
1999 (1998 Act), Pub. L. 105-277, div. J, sec. 4002(d), 112
Stat. 2681-906 (1998), petitioners are entitled to a net
interest rate of zero on equival ent under paynents and
overpaynents in Federal incone taxes for overl appi ng periods
precedi ng July 22, 1998.

The parties have stipulated the facts relevant to the
i nstant notions.

Backgr ound

Petitioners in these cases, Exxon Mbil Corp. &
Affiliated Cos., are corporations organized and existing

under the laws of the United States. Petitioners are

Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code (Code), as anended and in effect at
relevant tines. All Rule references are to the Tax Court Rul es
of Practice and Procedure. Amounts are rounded to the nearest
dol | ar.
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successors in interest to Exxon Corp. & Affiliated Cos. Al
references to petitioners are either to Exxon Mbil Corp. &
Affiliated Cos. or to Exxon Corp. & Affiliated Cos., where
the context so requires. The parties have stipul ated that
an appeal would lie with the
U.S. Court of Appeals for the Second Crcuit.

| . Pri or Determ nati ons

Petitioners filed tinmely consolidated Federal incone
tax returns for 1975 through 1980 that were audited by the
I nt ernal Revenue Service (I RS) over a period ending in 1990.
Adj ustnents that petitioners agreed to were assessed and the
assessnents, together with “underpaynent interest”, were
paid. Unless otherw se specified or the context otherw se
requires, the term “underpaynent interest” refers to
interest provided for generally by section 6601(a), the term
“overpaynent interest” refers to interest provided for
generally by section 6611(a), and the term*®“interest” refers
to either or both.

A. The 1979/1980 Litigation

On June 29, 1989, respondent issued a notice of
deficiency to petitioners, determ ning incone tax

deficiencies for 1977, 1978, and 1979.2 Petitioners did not

2Bef ore expiration of the periods of limtations on
assessnment for 1977, 1978, and 1979, the parties extended the
(continued. . .)
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petition the Court in response to the notice of deficiency
for 1977 and 1978, and, as a consequence, those deficiencies
were assessed and paid. Petitioners did, however, file a
tinmely petition in response to the notice of deficiency for
1979 which was assi gned docket No. 18618-89 (1979
[itigation).

On July 16, 1990, respondent issued a notice of
deficiency to petitioners for 1980 as well as 1981 and
1982.% Petitioners tinmely filed a petition for
redetermnation in this Court for those years which was
assi gned docket No. 18432-90 (1980 litigation). During the
course of respondent’s audits, petitioners’ admnistrative
appeals, and the litigation of these cases, petitioners mde
a nunber of substantial advance paynents to respondent of
taxes and interest with respect to each of the tax
deficiencies determ ned by respondent agai nst petitioners
for 1979 and 1980.

This Court has issued a nunber of opinions addressing

the issues raised in these cases.* The parties ultimtely

2(...continued)
tinme to assess for these years to June 30, 1989.

*Bef ore expiration of the period of limtations on
assessnment for 1980, petitioners and respondent extended the tine
to assess tax for 1980 to July 18, 1990.

‘See, e.g., Exxon Mbil Corp. v. Conm ssioner, 126 T.C. 36
(continued. . .)
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resol ved the remaining i ssues by agreenent, and deci sions
were entered in accordance with the parties’ agreed
conput ati ons.

On February 27, 2004, this Court entered a revised
stipulated decision in the 1979 litigation, determ ning that
petitioners were entitled to credit or refund of an incone
tax overpaynent for 1979. The revised stipul ated decision
becanme final within the meaning of section 7481(a) on My
27, 2004. Respondent pronptly credited the overpaynent
determined in the 1979 litigation to petitioners’ accounts
for 1989, 1997, 1998, 1999, and 2000 and paid to petitioners
over paynment interest. On June 14, 2004, respondent abated
i ncome tax and underpaynent interest for 1979 in accordance
with the decision entered in the 1979 litigation.

On July 28, 2004, this Court entered a stipul ated

decision in the 1980 litigation, determning in part that

4(C...continued)
(2006) (involving determ nation of proper rate of interest to be
applied to overpaynent interest after Jan. 1, 1995), affd. 484
F.3d 731 (5th G r. 2007); Exxon Mobil Corp. v. Comm ssioner, 114
T.C. 293 (2000) (involving the deductibility of estimated
di smantl ement, renoval, and restoration costs relating to the
Prudhoe Bay, Alaska, oil field); Exxon Corp. v. Conm ssioner,
T.C. Meno. 1999-247 (involving the deductibility of interest
relating to contested tax deficiencies); Exxon Corp. V.
Comm ssioner, 102 T.C. 721 (1994) (involving the conputation of
percentage depletion relating to the sale of natural gas); Exxon
Corp. v. Conm ssioner, T.C Meno 1993-616 (involving the
all ocation of profits fromsales of Saudi Arabian crude oil),
affd. sub nom Texaco, Inc. v. Conm ssioner, 98 F.3d 825 (5th
Cir. 1996); Exxon Corp. v. Conmm ssioner, T.C Meno. 1992-92.
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petitioners were entitled to credit or refund of an incone
tax overpaynent for 1980. The stipul ated deci sion becane
final within the neaning of section 7481(a) on Qctober 26,
2004. On the sane day, in accordance with the decision
entered in the 1980 litigation, respondent refunded to
petitioners the overpaynent so determ ned and paid them
overpaynent interest. On Novenber 15, 2004, respondent
abated inconme tax and underpaynent interest for 1980 in
accordance with the decision in the 1980 litigation.

B. The 1975 Litiqgation

Petitioners also litigated their Federal incone tax
l[itabilities for 1975 through 1978 in other foruns. They
consented to the assessnent of adjustnents to which they did
not agree, paid the tax and interest assessed, and filed
clainms for refund. Petitioners’ refund clains for 1975
t hrough 1978 were not attributable to either interest or
interest netting but established the predicate for the
subsequent refund litigation described below. In 1995
respondent all owed sonme of petitioners’ refund clains and
abated i ncone tax and underpaynent interest that reduced but
did not elimnate the underpaynents previously assessed and
paid for 1975 through 1978.

On Cctober 30, 1996, petitioners tinely filed a

conplaint in the U S. Court of Federal C ains seeking a



- 8-
refund of incone tax for 1975 (1975 litigation). Follow ng
atrial on the nerits of the substantive issues in the 1975
l[itigation, the Court of Federal Cains issued findings of

fact and concl usi ons of | aw. Exxon Corp. v. United States,

45 Fed. C . 581 (1999). Both parties appeal ed, and the
Court of Appeals for the Federal Circuit affirnmed in part
and reversed in part, directing the Court of Federal O ains
to calculate the resulting refund due petitioners. Exxon

Mobil Corp. v. United States, 244 F.3d 1341 (Fed. Cr

2001). On Novenber 6, 2001, judgnent was entered in the
1975 litigation pursuant to stipulation of the parties (1975
j udgnent) .

On March 18, 2002, respondent satisfied the 1975
judgnment. On April 8, 2002, respondent abated incone tax
and rel ated underpaynent interest in conpliance with the
1975 judgnent that reduced but did not elimnate the
under paynents previously assessed and paid for 1975.

C. The 1976 Litiqgation

On April 18, 2000, petitioners filed a conplaint in the
US Dstrict Court for the Northern District of Texas
seeking an inconme tax refund for 1976 (1976 litigation). On
March 10, 2003, followng a trial on the nmerits of the
substantive issues, the District Court issued findings of

fact and concl usi ons of | aw. Exxon Mobil Corp. v. United
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States, 253 F. Supp. 2d 915 (N.D. Tex. 2003). Petitioners
appealed to the U S. Court of Appeals for the Fifth Grcuit.

While the 1976 litigation was docketed on appeal, the
parties reached a settlement that required a refund to be
pai d. Respondent paid the refund, and, pursuant to the
settlenment, abated incone tax and rel ated under paynment
interest for 1976 that reduced but did not elimnate the
under paynents previously assessed and paid for 1976.

D. The 1977/1978 Litigation

On Septenber 17, 2002, petitioners filed a conplaint in
the U S District Court for the Northern District of Texas,
seeking incone tax refunds for 1977 and 1978 (1977/1978
litigation). The parties resolved the 1977/1978 litigation
by agreenent in 2003. Respondent refunded noneys to
petitioners for both years in accordance wth the resol ution
of the 1977/1978 litigation. Respondent abated incone tax
and rel ated underpaynent interest in accordance with the
resolution for 1977 and 1978 that reduced but did not
el imnate the underpaynents previously assessed and paid for
1977 and 1978.

1. | nterest Netting

Before 1987, section 6621 applied the sanme annual
interest rate to overpaynents and under paynents. Therefore,

if a taxpayer owed the Governnent an underpaynent and the
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Government, in turn, owed the taxpayer an overpaynent in an
equi val ent anount, the anmounts coul d be of fset pursuant to
section 6402 and no interest would be paid by either party.

However, begi nning January 1, 1987, Congress anmended
section 6621 to increase the rate of interest a taxpayer
pai d on underpaynents to a higher rate than a taxpayer
recei ved on overpaynents. See Tax Reform Act of 1986 (TRA
1986), Pub. L. 99-514, sec. 1511(a), (b), (d), 100 Stat.
2744. Thus, a taxpayer could end up paying interest to the
Governnent even in situations when no tax was due; i.e.
when an under paynent and an over paynent offset each ot her

Congress recogni zed that taxpayers should not be paying
interest to the Governnment if no net tax was due. However
it took 10 years before the problemwas addressed. |In 1998
Congress agai n anended section 6621 by addi ng section
6621(d) to authorize interest netting for periods when
over paynents and underpaynents offset each other. See RRA
1998 sec. 3301, 112 Stat. 741. Section 6621(d) applied
prospectively to periods of overlap after July 22, 1998.
However, an uncodified special rule in RRA 1998 sec.
3301(c)(2) applied interest netting retroactively. Congress
subsequent|ly added to the rule the phrase “Subject to any
applicable statute of limtation not having expired with

regard to either a tax underpaynent or a tax overpaynent” in
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a technical corrections anendnent |ater the sane year. See
1998 Act sec. 4002(d). The parties are now di sputing the
scope of interest-netting relief granted by section 6621(d)
and the uncodified special rule.

Petitioners sought both admnistratively and in this
Court to preserve their right to interest netting. During
the ongoing litigation in the Court of Federal d ains and
the District Court for the Northern District of Texas, on
Decenber 17, 1999, petitioners requested adm nistrative
interest-netting relief under newy enacted section 6621(d)
and the uncodified special rule by filing a tinely claim
W th respondent.

On February 28, 2005, petitioners tinely filed a notion
with this Court to redeterm ne postdecision interest for
1979 and 1980 pursuant to section 7481(c) and Rule 261, both
of which provisions wll be discussed shortly. But for the
nmotion presently before this Court, petitioners have not
asserted a claimattributable to interest netting in prior
[itigation.

After reflecting all of the underpaynents and
over paynments, together with interest, paid or credited by
the parties for 1975 through 1980, the parties have
stipulated the follow ng summary of petitioners’ inconme tax

under paynment and over paynent bal ances that have not been
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previously netted for interest-netting purposes pursuant to
section 6621(d). They have also stipulated the starting and
endi ng dates of the periods of overl ap:

(Over) -/ Under -

Year_ Paynment Bal ance Start Date End Dat e
1975 $45, 327, 497 1/ 1/ 87 12/ 22/ 87
1975 3,164, 434 12/ 22/ 87 12/ 28/ 88
1976 6, 218, 939 1/ 1/ 87 12/ 22/ 87
1977 135, 679, 108 1/ 1/ 87 12/ 22/ 87
1977 119, 043, 520 12/ 22/ 87 7/ 18/ 88
1978 103, 645, 011 1/ 1/ 87 10/ 27/ 89
1979 (137, 750, 546) 1/ 1/ 87 10/ 27/ 89
1980 (208, 122, 341) 1/ 1/ 87 10/ 27/ 89

Should the Court grant petitioners’ notion as it pertains to
interest netting, the parties have al so stipul ated that
petitioners would be entitled to additional interest in the

fol |l ow ng anmount s:

Addi ti onal |nterest Statutory Interest
to be paid Dat e
$565, 612 12/ 28/ 88
66, 033 12/ 22/ 87
4,434, 833 10/ 27/ 89

3, 864, 292 10/ 27/ 89
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Di scussi on

| nt erest Provi sions

Section 6601 requires a taxpayer to pay interest on any
i ncome taxes renai ning unpaid. Section 6601 provides:

SEC. 6601. | NTEREST ON UNDERPAYMENT, NONPAYMENT, OR
EXTENSI ONS OF TI ME FOR PAYMENT, OF TAX

(a) General Rule.--If any amobunt of tax inposed by
this title * * * is not paid on or before the |ast date
prescribed for paynent, interest on such anmount at the
under paynment rate established under section 6621 shal
be paid for the period fromsuch |ast date to the date
pai d.
Conversely, section 6611 requires the Governnent to pay
interest on any overpaid i ncone taxes. Section 6611
provi des:

SEC. 6611. | NTEREST ON OVERPAYMENTS.

(a) Rate.--Interest shall be allowed and paid upon
any overpaynent in respect of any internal revenue tax
at the overpaynent rate established under section 6621.
Before 1987 interest netting was acconplished through

section 6402, which authorizes the IRS to credit an
overpaynent owed to a taxpayer from one year agai nst an
under paynment owed by the sane taxpayer to the Governnent
froma different year. After the two anounts were offset,
the interest rate was applied to the net underpaynment or net

overpaynent, automatically resulting in | ess interest being

paid or received by the taxpayer. An offset pursuant to
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section 6402 was used only if the underpaynent and
over paynment were both outstandi ng.

Ef fective January 1, 1987, TRA 1986 sec. 1511(a), (b),
and (d) increased the rate of interest a taxpayer pays on
under paynents to a higher rate than a taxpayer receives on
overpaynments. The interest rate differential under section
6621 applied to underpaynents that were still outstandi ng at
the end of 1986 as well as to newtax liabilities that arose
after 1986. After the enactnent of TRA 1986, the I RS no
| onger offset an outstandi ng overpaynent and under paynent
and applied an interest rate to the net anount pursuant to
section 6402. Rather, underpaynent interest was cal cul ated
at the higher underpaynent rate while overpaynent interest
was cal cul ated at the | ower overpaynent rate. |If the
t axpayer had equival ent overl appi ng overpaynents and
under paynments for a period, the Governnment collected net
i nterest even though no tax was due to the extent of the
over |l ap.

When TRA 1986 was enacted, Congress recogni zed the need
for a global interest-netting procedure that woul d prevent
taxpayers fromhaving to pay net interest to the extent
under paynments and over paynents were equival ent. Congress
al so recogni zed, however, that “The IRS requires substanti al

lead tine to devel op the data processing capability to net
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such under paynents and overpaynents in applying differential
interest rates.” S. Rept. 99-313, at 185 (1986), 1986-3
C.B. (Vol. 3) 1, 185. Accordingly, Congress provided for a
3-year “transition period’ during which interest netting
woul d be governed by IRS regulations. H Conf. Rept. 99-841
(Vol. 11), at 11-785 (1986), 1986-3 C.B. (Vol. 4) 1, 785.
By the close of that period, Congress stated that “the IRS
shoul d have i npl enmented the nost conprehensive netting
procedures that are consistent with sound adm nistrative
practice.” I|d.

By 1996 the Departnent of the Treasury (Treasury) and
the IRS had initiated a study but had not begun to inplenent
regul ati ons or conprehensive interest-netting procedures.
See Announcenent 96-5, 1996-4 |.R B. 99; Notice 96-18, 1996-
1 CB 370. In July 1996 Congress becane inpatient and
statutorily comm ssioned the Secretary of the Treasury or
his del egate to “conduct a study of the manner in which the
I nt ernal Revenue Service has inplenented the netting of
i nterest on overpaynents and under paynents and of the policy
and adm nistrative inplications of global netting” and to
submt that study to Congress within 6 nonths. See Taxpayer
Bill of Rights 2, Pub. L. 104-168, sec. 1208, 110 Stat. 1473

(1996) .
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In response, Treasury submtted a report to Congress in
April 1997 whi ch acknow edged that “Congress has previously
concl uded that conprehensive interest netting is desirable
to the maxi mum extent feasible.” See Departnment of the
Treasury, Ofice of Tax Policy, Report to the Congress on
Netting of Interest on Tax Overpaynents and Under paynents 2
(1997) (Treasury report) (available at http://treasury. gov/
resource-center/tax-policy/Docunents/tOneting.pdf). But the
Treasury report stated that the Treasury | acked statutory
authority to inplenment global interest netting and
recommended that Congress grant such authority with the
followwng limtations: (1) Adopt the interest equalization
approach rather than an extension of the credit/offsetting
approach and require at | east one overl apping period to have
an outstandi ng balance in order for the interest
equal i zati on approach to apply; (2) limt interest netting
to incone taxes; (3) apply interest netting “only to tax
years that are not barred by statute”, citing principles of
finality; (4) require the taxpayer to initiate interest
netting and bear the burden of establishing entitlenent; and
(5) allow a phase-in period of 2 years. See id. at 41-42.

Congress rejected nost of the recommendati ons, either
in whole or in part, when it enacted section 6621(d). See

RRA 1998 sec. 3301. Section 6621(d) provides:
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SEC. 6621(d). Elimnation of Interest on

Overl appi ng Periods of Tax Overpaynents and

Under paynents. --To the extent that, for any period,

interest is payabl e under subchapter A and all owabl e

under subchapter B on equival ent underpaynents and

overpaynents by the sane taxpayer of tax inposed by

this title, the net rate of interest under this section

on such amounts shall be zero for such peri od.
Section 6621(d) adopted the interest equalization approach
but rejected the requirenent that there be a bal ance
out standing for one overlap period. See H Conf. Rept. 105-
599, at 257 (1998), 1998-3 C.B. 747, 1011 (stating that
interest netting under section 6621(d) is applied w thout
regard to whet her an overpaynent or an underpaynent is
currently outstanding). Further, the net interest rate of
zero applied even when special rules increased the rate of
interest for |arge corporate underpaynents under section
6621(c) or decreased the rate of interest for |arge
corporate overpaynents under section 6621(a). 1d. Interest
netting was not limted to incone taxes and was nade
avai l able “for any period” and for any “tax inposed by this
title”. The burden was not placed on the taxpayer to
initiate interest netting or to establish entitlenent.
Rat her, section 6621(d) required the IRS to automatically
apply the net rate of zero on equival ent overpaynents and
under paynents for the overl apping period. Section 6621(d)

significantly broadened the availability of interest netting

beyond what was reconmmended by the Treasury report.
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Section 6621(d) was effective for periods of overlap
begi nning after July 22, 1998. The enactnent of section
6621(d) was acconpani ed by an uncodified special rule
(special rule) that permtted taxpayers to seek application
of the interest-netting relief of section 6621(d) for
peri ods of overlap preceding July 22, 1998, so |ong as
certain admnistrative filing requirenents were net. See
RRA 1998 sec. 3301(c)(2). The special rule initially
enacted did not refer to a statute of limtation. A
technical correction provision, 1998 Act sec. 4002(d),
anended RRA 1998 sec. 3301(c)(2) by adding: “Subject to any
applicable statute of limtation not having expired with
regard to either a tax underpaynent or a tax overpaynent”.
The special rule, as anended, provides:

(2) Special rule.--Subject to any applicable
statute of limtation not having expired with regard to
either a tax underpaynent or a tax overpaynent, the
amendnents nmade by this section shall apply to interest
for periods beginning before the [July 22, 1998] date
of the enactnent of this Act if the taxpayer--

(A) reasonably identifies and establishes periods
of such tax overpaynents and underpaynents for which
the zero rate applies; and

(B) not later than Decenber 31, 1999, requests the
Secretary of the Treasury to apply section 6621(d) of
the I nternal Revenue Code of 1986, as added by
subsection (a), to such peri ods.

The I RS pronul gated Rev. Proc. 99-43, 1999-2 C.B. 579, to

i npl emrent procedures for a taxpayer to request interest
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netting under section 6621(d) and the special rule. On
Decenber 17, 1999, petitioners requested adm nistrative
interest-netting relief by filing a tinely claimwth
respondent on Form 843, C aimfor Refund and Request for
Abat enent, in accordance with the revenue procedure.

RRA 1998 sec. 3301(b) al so added section 6601(f) to
clarify the offset provision of section 6402. Section
6601(f) provides:

SEC. 6601(f). Satisfaction by Credits.--If any
portion of a tax is satisfied by credit of an

over paynment, then no interest shall be inposed under

this section on the portion of the tax so satisfied for

any period during which, if the credit had not been
made, interest would have been all owable with respect
to such overpaynent. The precedi ng sentence shall not
apply to the extent that section 6621(d) applies.
| f an outstandi ng overpaynent is used to offset an
out st andi ng under paynent under section 6402, a zero interest
rate applies to the underpaynent so offset. However,
section 6402 applies only when the underpaynent and the
overpaynent are both outstanding. Therefore, as section
6601(f) provides, it does not apply to situations covered by
section 6621(d) where there nmay be no outstandi ng bal ances

at the time the interest-netting determ nation is made.

1. Tax Court Jurisdiction

The Tax Court is a court of limted jurisdiction, and
we may exercise our jurisdiction only to the extent

aut hori zed by Congress. See sec. 7442. Before 1988 it was
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well settled that this Court’s jurisdiction to redetermne a
deficiency in tax generally did not extend to statutory

i nterest inposed under section 6601. See Bax V.

Conmm ssioner, 13 F.3d 54, 56-57 (2d Gr. 1993); Asciutto v.

Comm ssioner, T.C Meno. 1992-564, affd. per order 26 F.3d

108 (9th Cir. 1994). The only recourse for a taxpayer who
di sputed the anount of underpaynent interest was to pay the
di sputed interest, file a claimfor refund, and then file a
separate action either with a Federal District Court, 28

U S C sec. 1346(a)(2) (2006), or with the Court of Federal
Clains, 28 U S.C. sec. 1491(a)(1) (2006). In contrast,
consistent wth section 6601(e), the Tax Court did have
jurisdiction to redetermne statutory interest if a taxpayer
had properly invoked the Court’s overpaynent jurisdiction

pursuant to section 6512(b)(2). See Barton v. Comm ssioner,

97 T.C. 548, 554-555 (1991).

In 1988 the enactnent of section 7481(c) in the
Techni cal and M scel | aneous Revenue Act of 1988, Pub. L
100- 647, sec. 6246(a), 102 Stat. 3751, gave the Tax Court
jurisdiction to decide underpaynent interest disputes after
a decision for a deficiency becane final, see H Conf. Rept.
100- 1104 (Vvol. 11), at 232 (1988), 1988-3 C. B. 473, 722
(providing that the new section allowed a notion to

redetermine interest “If a dispute arises over the IRS
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conputation of the interest due on a deficiency”). There
was sone confusion, however, because section 7481(c) did not
refer to overpaynent interest.

In 1997 Congress anended section 7481(c) in the
Taxpayer Relief Act of 1997, Pub. L. 105-34, sec. 1452(a),
111 Stat. 1054, to clarify that “the Tax Court’s
jurisdiction to redeterm ne the anount of interest under
section 7481(c) does not depend on whether the interest is
under paynent or overpaynent interest.” See H Conf. Rept.
105- 220, at 732-733 (1997), 1997-4 C.B. (Vol. 2) 1457, 2202-
2203. Section 7481(c) provides:

SEC. 7481(c). Jurisdiction Over Interest
Det er mi nati ons. - -

(1) I'n general.--Notw thstandi ng subsection (a),
if, wwthin 1 year after the date the decision of the
Tax Court becones final under subsection (a) in a case
to which this subsection applies, the taxpayer files a
motion in the Tax Court for a redeterm nation of the
anount of interest involved, then the Tax Court may
reopen the case solely to determ ne whether the
t axpayer has made an overpaynent of such interest or
the Secretary has nmade an under paynent of such interest
and the anmount thereof.

Thus, section 7481(c) grants the Tax Court nonexcl usive
jurisdiction, along with Federal District Courts and the
Court of Federal Cainms, to determ ne disputes with respect
to the determ nation of underpaynent and over paynent
interest. H Conf. Rept. 105-220, supra at 733, 1997-4 C. B

(Vol . 2) at 2203 (explaining that the clarification of this
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jurisdiction was not neant to “limt any other renedies that
taxpayers may currently have with respect to such

determ nations, including in particular refund proceedi ngs
relating solely to the amobunt of interest due”).

In order for section 7481(c) to apply, this Court nust
have determ ned that there is an under paynment pursuant to
section 6214(a) or an overpaynent pursuant to section
6512(b), and the decision with respect to the overpaynent or
under paynent nmust be final. Section 7481(a) defines the
ci rcunstances when a decision of the Tax Court becones
final. As a general rule, this Court |acks jurisdiction

once a decision becones final.® Taub v. Comm ssioner, 64

T.C. 741, 750 (1975), affd. w thout published opinion 538
F.2d 314 (2d Gr. 1976). However, section 7481(c) provides
alimted statutory exception to finality by authorizing the
Court to reopen a case in which a final decision has been
entered only for the purpose of determ ning postdecision
interest disputes if the taxpayer files a notion for
redeterm nation of interest wwthin 1 year fromthe date the

deci si on becane fi nal.

There are limted exceptions to this rule. The Court may
grant a notion for leave to consider: (1) Wether the Court had
jurisdiction to enter the decision in the first instance,
Billingsley v. Conm ssioner, 868 F.2d 1081, 1084-1085 (9th Cr
1989), or (2) whether the decision entered was the result of
fraud on the Court, Abatti v. Conm ssioner, 859 F.2d 115, 118
(9th Cr. 1988), affg. 86 T.C. 1319 (1986).
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The revised stipul ated decision of this Court in the
1979 litigation, docket No. 18618-89, establishing an
overpaynent for 1979 becane final wthin the neani ng of
section 7481(a) on May 27, 2004. The stipul ated deci si on of
this Court in the 1980 litigation, docket No. 18432-90,
establ i shing an overpaynent for 1980 becane final within the
meani ng of section 7481(a) on October 26, 2004. On February
28, 2005, petitioners tinely filed a notion with this Court
to redetermne interest for 1979 and 1980 pursuant to
section 7481(c) and Rule 261.°

Al t hough respondent concedes that petitioners have
conplied with the procedural requirenents set forth in
section 7481(c) and Rul e 261, respondent contends that
section 7481(c) does not grant this Court jurisdiction to

determ ne interest netting pursuant to section 6621(d).

SRULE 261. PROCEEDI NG TO REDETERM NE | NTEREST

(a) Commencenent of Proceeding: (1) How Proceeding Is
Comrenced: A proceeding to redetermne interest on a
deficiency assessed under Code section 6215 or to
redetermne interest on an overpaynent determ ned under Code
section 6512(b) shall be commenced by filing a notion with
the Court. The petitioner shall place on the notion the
sanme docket nunber as that of the action in which the Court
redeterm ned the deficiency or determ ned the overpaynent.

(2) When Proceedi ng May Be Comrenced: Any proceedi ng
under this Rule nust be commenced within 1 year after the
date that the Court’s decision becones final within the
meani ng of Code section 7481(a).
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CGting Lincir v. Conmm ssioner, T.C Meno. 2009-153,

respondent argues that section 6621(d) is not an interest
rate provision but a conputation of a separate interest-
netting anount for respondent to admnistratively apply. |If
there are no outstandi ng bal ances to of fset under section
6402(a), respondent argues that the determ nation of a net
rate of interest of zero will result in the paynent of noney
to the taxpayer. Thus, respondent posits, a claimunder
section 6621(d) constitutes a general claimfor noney
agai nst the Governnent which nust be brought in a separate
proceedi ng. W di sagree.

Section 6621(d) is, at its core, an interest rate
provi sion. Section 6601 requires a taxpayer to pay interest
on any incone taxes renmaining unpaid. Section 6611 requires
t he Governnent to pay interest on any overpaid i ncone taxes.
Both provisions refer to section 6621 to determne the rate
of interest. Section 6621(a) initially sets the general
over paynent and underpaynent rates, subject to adjustnents
requi red by section 6621(b) and (c). Section 6621(d)
reduces the interest rate set pursuant to section 6621(a) to
the net rate of zero during overlap periods when
under paynments and over paynents are equivalent. The fact
that interest netting may result in the Government’s ow ng

nmoney to a taxpayer does not norph section 6621(d) into a
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general claimfor noney. Section 6621(d) does not refer to
an anmount, only to a rate.

In Lincir v. Comm ssioner, supra, we recognized that

section 6621(d) is an interest rate provision. Lincir dealt
with the interaction of section 6621(d) and the interest
conponent of the addition to tax for negligence under
repeal ed section 6653(a). The taxpayer argued that interest
netting should apply to the interest cal cul ated on the

under paynent attributable to negligence. The Court held
agai nst the taxpayer, finding that interest netting under
section 6621(d) applies only to interest on underpaynents
and overpaynents, not to interest on penalties or additions
to tax. Lincir does not stand for the proposition that
section 6621(d) requires an anount to be determned. Lincir
was a coll ection due process case in which the abuse of

di scretion standard was applied in deciding whether to
sustain the Conm ssioner’s determ nation.

Congress directed the IRS to inplenment “the nost
conprehensive netting procedures that are consistent with
sound adm nistrative practice.” H Conf. Rept. 99-841 ( Vol
1), supra at 11-785, 1986-3 C.B. (Vol. 4) at 785. Such a
statenent is not limted to section 6402. It also applies
to section 6621(d). In response, the IRS pronul gated Rev.

Proc. 99-43, supra, which sets forth interest-netting
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procedures for section 6621(d). Interest-netting clains
should, for the nost part, be resolved in admnistrative
proceedi ngs. Section 6621(d) does not require an interest-
netting claimto be initiated in a separate action within
the IRS or in a particular forum respondent’s assertions to
the contrary notw t hst andi ng.

| f, however, the interest-netting claimunder section
6621(d) cannot be settled admnistratively, various courts
have been given concurrent jurisdiction to resolve the
di spute. A taxpayer may file a suit for refund or for
paynment of additional overpaynent interest in a Federal
District Court, 28 U. S.C. secs. 1346(a)(1), 2401(a), or in
the Court of Federal Clains, 28 U S. C. secs. 1491(a)(1),
2501. In addition the taxpayer may, pursuant to section
7481(c), file a notion to redeterm ne interest when
postdecision interest is disputed after a decision has
becone final. Petitioners have tinely filed a notion with
this Court to redetermne interest for 1979 and 1980
pursuant to section 7481(c).

We therefore hold that we have jurisdiction pursuant to
section 7481(c) to determne interest netting under section

6621(d).
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[1l. The Scope of Jurisdiction

Respondent nakes several argunents seeking to limt the
scope of this Court’s jurisdiction.

A. Determ nation of |Interest Rates

Respondent contends that because the Court is a court
of limted jurisdiction, our jurisdiction under section
7481(c) nmust be limted to the determ nation of interest
rates.

The title of section 7481(c) is “Jurisdiction Over
I nterest Determ nations.” However, the text clearly
provides that “the Tax Court may reopen the case solely to
determ ne whet her the taxpayer has made an over paynent of
such interest or the Secretary has nmade an under paynent of

such interest and the anount thereof.” (Enphasis added.)

Rul e 261(b)(3)(B) identifies the elenents required to
redeterm ne the anmount of interest involved in an
over paynment as “the anount and date of each paynent in
respect of which the overpaynent was determ ned” and “the
amount and date of each credit, offset, or refund received
fromthe Conm ssioner in respect of the overpaynent and
interest claimed by the petitioner.” Determning the anount
of interest under section 7481(c) requires the Court to
anal yze the applicable rate, the principal anmount, and the

I ength of tinme the overpaynent or underpaynent is
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out standi ng. Consequently, our jurisdiction under section
7481(c) necessarily covers the factors required to determ ne
t he proper anount of overpaynent interest wth respect to
the years before the Court and is not limted to
determ nation of interest rates. Wthin this framework
overpaynent interest can be determ ned w thout the necessity
of multiple proceedings.

B. Oiginal Jurisdiction

Respondent contends that our interest determ nations
under section 7481(c) nust be limted to 1979 and 1980,
years over which we have original jurisdiction, and not to
prior years over which we have no jurisdiction.

In order to put this argunment into perspective, we turn
to section 6214, entitled “Determ nations by Tax Court.”
Section 6214(b) provides:

SEC. 6214(b). Jurisdiction Over O her Years and
Quarters.--The Tax Court in redeterm ning a deficiency
of income tax for any taxable year * * * shall consider
such facts wwth relation to the taxes for other years *
* * as may be necessary correctly to redeterm ne the
anmount of such deficiency, but in so doing shall have
no jurisdiction to determ ne whether or not the tax for
any other year * * * has been overpaid or underpaid. *
* %

The word “determne” as it is used in section 6214(b) has a
specific and narrow nmeaning that is not inplicated in this

case. In H Il v. Conm ssioner, 95 T.C 437, 439 (1990), the

Court stated that it has “distingui shed our authority under
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section 6214(b) to conpute a tax for a year not before the
Court fromour lack of authority under that sane section to

‘determne’ a tax for such year.” See also Lone Manor

Farnms, Inc. v. Conm ssioner, 61 T.C. 436, 440 (1974)

(hol ding that section 6214(b) “does not prevent us from
conputing, as distinguished from*‘determning,’ the correct
tax liability for a year not in issue when such a
conputation is necessary to a determnation * * * for a year
t hat has been placed in issue”), affd. w thout published
opinion 510 F.2d 970 (3d Cr. 1975).

Petitioners argue, and we agree, that it is unnecessary
for this Court to make any determ nations for 1975-78, the
under paynment years over which we have no jurisdiction. The
under paynment for 1975 was determ ned after a trial on the
merits of the substantive issues and appeal to the Court of

Appeal s for the Federal Circuit. Exxon Mbil Corp. v.

United States, 244 F.3d 1341 (Fed. G r. 2001). Judgnent was

entered on Novenber 6, 2001, pursuant to stipulation of the
parties. The underpaynents for 1976, 1977, and 1978 were
determ ned by settlenment after petitioners had filed
conplaints in the District Court for the Northern District
of Texas. The settlenent for 1976 was reached while the
case was on appeal to the Court of Appeals for the Fifth

Circuit after a trial on the nerits of the substantive
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i ssues. Exxon Mobil Corp. v. United States, 253 F. Supp. 2d

915 (N.D. Tex. 2003).

These determ nations by courts of conpetent
jurisdiction do not require further determnations by this
Court. The parties have stipul ated the bal ances of
under paynments and over paynents for 1975 through 1980, the
appl i cabl e overl ap periods, and the applicable anmounts of
interest. W may consider these facts related to the 1975-
78 under paynment years to determne interest netting for the
1979 and 1980 over paynent years, years over which we do have
jurisdiction. See sec. 6214(b).

|V. The I npact of the Special Rule

A. | nt roducti on

For conveni ence, we again quote pertinent portions of
t he special rule:

(2) Special rule.--Subject to any applicable
statute of limtation not having expired with regard to
either a tax underpaynent or a tax overpaynent, the
amendnents nmade by this section shall apply to interest
for periods beginning before the [July 22, 1998] date
of the enactnent of this Act * * *

When the special rule was originally enacted, it extended
interest-netting relief retroactively and did not contain
the introductory “subject to” |anguage. See RRA 1998 sec.
3301(c)(2). The “subject to” |anguage was added a few
months | ater and was explicitly designated a technical

correction. See 1998 Act sec. 4002(d).
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The parties have stipulated that the period for filing
suit for paynent of additional overpaynent interest for 1979
and 1980, the overpaynent years before us, as generally
provi ded under 28 U. S.C secs. 2401 and 2501 (2006), had not
expired as of July 22, 1998. However, the parties do not
ask us to decide in this proceeding the status of 1975-78
wWth respect to the “subject to” | anguage of the special
rule.

Petitioners argue that retroactive application of
section 6621(d) via the special rule is avail able where the
limtations period for either the overpaynment period or the
under paynment period had not expired as of July 22, 1998.
Respondent argues that the special rule, as anended,
restricts retroactive interest netting to cases where both
t he overpaynent and underpaynent years are open as of July
22, 1998, the effective date of section 6621(d).

The sane argunents were made in ENMA v. United States,

379 F.3d 1303, 1307 (Fed. Cr. 2004) (FNMA 1), where the
Court of Appeals for the Federal Circuit, when interpreting
the special rule, stated: “we agree that the | anguage at
i ssue--‘[s]ubject to any applicable statute of limtation
not having expired wwth regard to either a tax underpaynent
or a tax overpaynent’--is equally subject to both proffered

interpretations, the parties’ efforts to persuade us to the
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contrary notwi thstanding.” W also find the “subject to”
| anguage susceptible to either interpretation and cannot
determ ne, fromthe | anguage itself, which interpretation
Congr ess i nt ended.

Respondent bases his position on Rev. Proc. 99-43,
supra, which pronounced that both periods had to be open,
and the Court of Appeals’ decision in FNVA I, which cane to
the ultimate conclusion that the special rule was a wai ver
of sovereign immunity that required strict construction of
the statute in favor of the Governnent.

B. Rev. Proc. 99-43

Respondent argues that we should give Skidnore

deference to Rev. Proc. 99-43, supra. See Skidnore v. Swift

& Co., 323 U.S. 134 (1944). The revenue procedure was
pronmul gated 16 nonths after the special rule’'s enactnent and
states that the special rule requires that “both periods of
[imtation applicable to the tax underpaynent and to the tax
overpaynent * * * pust have been open on July 22, 1998".

Rev. Proc. 99-43, sec. 4.01, 1999-2 C. B. at 580. The
pronouncenent in the revenue procedure is not supported by
any analysis of text or legislative history or any other

rel evant guidance. It is not an interpretation but a
l[itigation position. The extent to which deference is

accorded a given agency pronouncenent “[depends] upon the
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t hor oughness evident in its consideration, the validity of
its reasoning, its consistency with earlier and | ater
pronouncenents, and all those factors which give it power to

persuade”. Skidnore v. Swift & Co., supra at 140. Because

t he pronouncenent in Rev. Proc. 99-43, supra, that both
periods of limtation nust be open is unacconpani ed by any
supporting rationale, it is not entitled to deference and
does not provide a basis for resolving the issues before us.
Accord FNVA |, 379 F.3d at 1307-1309.

C. ENMA |

In FNMA | a three-judge panel of the Court of Appeals
for the Federal Crcuit held that although Rev. Proc. 99-43,
supra, does not provide a basis to decide the case, the
special rule constitutes a waiver of sovereign immunity
because it “discrimnates between those clains for overpaid
i nterest Congress has authorized and those it has not.” |1d.
at 1310. Neither party in the case had raised sovereign
immunity as an issue. The Court of Appeals went on to hold
that the waiver was expressly conditioned by the
i ntroductory | anguage “Subject to any applicable statute of
[imtation not having expired’”. Thus, the Court concl uded
that the termof consent in the special rule limted a
court’s jurisdiction to entertain a suit, that the principle

of strict construction had to be applied, and that the
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princi ple assuned “prinmacy over any other tools or
principles of statutory construction”. [d. at 1311 n.8.
Therefore, the principle of strict construction required an
interpretation of the special rule in favor of the
Governnent. The Court of Appeals remanded the case to the
Court of Federal Clains to determ ne whether the limtations
period for the underpaynent year was closed on July 22,
1998. On renmand, the Court of Federal Cainms granted

summary judgnent to the Governnment. See ENMA v. United

States, 69 Fed. C. 89 (2005), affd. 469 F.3d 968 (Fed. Cir
2006). In affirmng the Court of Federal Cains, the Court
of Appeals reaffirnmed its position in FNVA |

Wth all due respect to the Court of Appeals for the
Federal Circuit, section 6621(d), as nodified by the special
rule, is a remedial statute that nust be interpreted to
achi eve the renedi al purpose Congress intended; i.e.,
taxpayer relief fromdisparate interest rates. And such an
interpretation is appropriate regardl ess of whether the
special rule constitutes a waiver of sovereign immunity.

See Sullivan v. Town & Country Hone Nursing Servs., Inc.,

963 F.2d 1146, 1151-1152 (9th Gr. 1992) (“when the federal
government waives its immunity, the scope of the waiver is

construed to achieve its renedi al purpose”).
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The Suprene Court has cautioned agai nst overbroad use
of the strict construction principle if a waiver of

sovereign immunity is involved. See United States v. Wite

Mount ai n Apache Tribe, 537 U.S. 465, 472-473 (2003); United

States v. Mtchell, 463 U S. 206, 216-219 (1983). The

strict construction principle is actually “no nore than an
aid in the task of determ ning congressional intent.” Block

V. North Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U. S.

273, 293 (1983) (O Connor, J., dissenting). “The nere
observation that a statute waives sovereign imunity * * *
cannot resol ve questions of construction. The Court stil
must consider all indicia of congressional intent.” |[d. at

294: see al so Franchise Tax Bd. v. USPS, 467 U. S. 512, 521

(1984) (scope of waiver of sovereign immnity “can only be
ascertained by reference to underlying congressional
policy”).

Section 6611(a) provides that “Interest shall be
al | oned and pai d upon any overpaynent in respect of any
internal revenue tax”. Section 6611(a) waives sovereign

immunity. See E.W Scripps Co. & Subs. v. United States,

420 F.3d 589, 597 (6th Gr. 2005); Gen. Elec. Co. & Subs.

v. United States, 56 Fed. C . 488, 497 (2003) (such a

wai ver exists in section 6611), affd. in part and remanded

in part 384 F.3d 1307 (Fed. Cr. 2004). Wile we find that
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the special rule is not a waiver of sovereign imunity but
an interest rate provision, the fact that the special rule
i's based on an existing waiver in section 6611 does not
mean that the special rule itself is governed by the strict

construction principle. See Gonez-Perez v. Potter, 553

U S 474 (2008) (concluding that a substantive provision in
a section did not have the same high hurdl e of being

narromy construed in favor of the Governnent as the waiver
sovereign imunity provision, even though they were in the

sane section); see also Dolan v. USPS, 546 U.S. 481, 491-

492 (2006); Kosak v. United States, 465 U. S. 848, 853 n.9

(1984) .

The “subject to” | anguage was added by a techni cal
correction. Unlike a typical statutory anmendnent that
operates prospectively and is designed to change prior |aw,
a technical correction relates back to the original date of
enactnent. Congress turns to technical corrections when it
wi shes to clarify existing law or repair a scrivener’s
error, rather than to change the substantive neaning of the

statute. WI hel mPudenz, GbH v. Littlefuse, Inc., 177

F.3d 1204, 1210-1211 (11th Gr. 1999); Aetna Cas. & Sur.

Co. v. derk, US. Bankr. Court (In re Chateauqgay Corp.),

89 F.3d 942, 954 (2d Cir. 1996). As a technical correction

there is no doubt that the special rule was not intended to
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restrict interest netting but to extend interest-netting
relief to periods of overlap preceding July 22, 1998, that
were open on that date.

After considering the statutory text, legislative
hi story and rel evant policies surrounding section 6621(d),
and the special rule, we hold that interest netting should
be avail able even if only one applicable limtations period
was open on July 22, 1998. Ot herw se, any cl osed period
woul d trunp an open one. Moreover, two different
[imtation periods may apply to the sane tax year. By way
of exanple, if a taxpayer can file a tinely suit for
addi ti onal overpaynment interest for a given tax year, such
a year should be considered “open” even if a suit to
redeterm ne the underlying tax liability is time barred.

For the foregoing reasons, we hold that: (1) W have
jurisdiction pursuant to section 7481(c) to determ ne
interest netting under section 6621(d) and the speci al
rule; (2) the scope of our jurisdictionis limted to a
determ nation of interest netting for 1979 and 1980, years
for which the applicable Iimtations periods were open as
of July 22, 1998; (3) section 6621(d) and the special rule
require only one leg of the limtations period to be open
as of July 22, 1998; and (4) petitioners are entitled to

additional interest pursuant to section 6621(d) and the
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uncodi fied special rule in accordance with the stipulations
and agreenents of the parties.

I n reachi ng our hol dings, we have consi dered al
argunents nade, and, to the extent not nentioned, we
conclude that they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

An order will be

i ssued granting

petitioners’ notion for

partial summary judgnment

and denyi ng respondent’s

nmotion to disnmss for

|l ack of jurisdiction and

cross-notion for parti al

sunmary | udgnent.




